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467. The concluding observations made by the CAT on the fifth periodic report 
of Spain, dated 9 December 2009, called for an amendment of the Criminal Code 
to include that the act of torture can also be committed by any “other person 
acting in an official capacity” and that the purposes of torture may include 
“intimidating or coercing him or a third person”.

Furthermore, the CAT noted that under article 174 of the Criminal Code, the fact 
that a person guilty of torture “shall be liable to a term of two to six years’ 
imprisonment if the infringement was a serious one, and a term of one to three 
years’ imprisonment if it was not”, did not appear to be in line with article 4, 
paragraph 2, of the Convention, under which States Parties to the protocol are 
obliged to punish all acts of torture by appropriate penalties which take into 
account their grave nature. In addition, the State Party should ensure that in all 
cases all acts of torture are considered to be of a grave nature. The Ombudsman 
shares this opinion and calls upon the public powers to address this regulatory 
reform. 

468. Access to legal counsel within the period immediately after the start of the 
deprivation of liberty is essential for the prevention of torture and ill-treatment. 
Accordingly, article 29 of Spain’s Act 1/1996, of 10 January, on Free Legal Aid, 
lays down as a special requirement of the criminal system the application, in 
addition to the rules contained therein, of the guarantees provided for in the 
LECrim “with a view to safeguarding, under all circumstances, the right to a legal 
defence from the very moment of detention “. Measure 96 of the Human Rights 
Plan provided for the amendment of article 520.4 of the LECrim, for the purpose 
of reducing the maximum time limit of eight hours for the fulfilment of the right 
to receive legal counsel. In its response to the Concluding observations of the 
CAT, following the latter’s consideration of the fifth periodic report of Spain, the 
Government of Spain declared that it was drawing up a draft reform of said 
legislation; however, at the close of this report, said reform has yet to be submitted 
to the Spanish parliament, the Cortes Generales. 

469. The gravity of the crimes of torture and other ill-treatment requires more 
resolute investigative action by the Judiciary. A common goal should be pursued 
whereby all the players in the deprivation of liberty should accept that any accusation 
of torture or ill-treatment will be thoroughly investigated through to its ultimate 
consequences. Especially, measures should be taken to ensure that anyone in a 
situation of vulnerability (either because they have been deprived of their liberty or 
because of the imminence of their repatriation to their country of origin) does not 
face serious consequences if they report ill-treatment or torture or even if in practice 
there is no possibility of these accusations being legally investigated and resolved.

470. It should be remembered that Spain’s Constitutional Court in its Ruling 
132/2010 adjudged unconstitutional two paragraphs of section one of article 763 
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of the Civil Proceedings Act, governing non-voluntary detention for reasons of 
mental disorder, by considering that a regulation of this nature could not be 
enacted through secondary legislation but instead required primary treatment. 
Over and above the need to remedy this issue, the Ombudsman needs to stress 
the convenience of introducing a more general and comprehensive regulation of 
non-voluntary civil detention. Especially, assurances should be made of the 
gradual nature of the measures to be adopted and their regular supervision, as 
well as of the material conditions in which they are effected, and the criteria for 
the use of restraining methods of both a physical and pharmaceutical nature. 

471. It often occurs that crucial aspects regarding the treatment to be expected 
by those people deprived of their liberty are regulated through instructions or 
circulars. Such instruments do not in themselves have all the requirements made 
of legal statutes, as they are not addressed to the public at large, but only to the 
specific personnel in question. On the other hand, the process for drafting these 
provisions does not follow the procedure or apply the safeguards specific to the 
approval of legal regulations. Give the direct impact on constitutional rights 
involved in any deprivation of liberty, those regulations that are basic to the 
determination of the manner in which that restraint of freedom is to occur should 
be of the highest legal order. 

472. The dispersion and diversity of the structure and size of local law enforcement 
agencies, together with the difficulty involved in ensuring an impartial procedure 
for examining the disputed actions of small police forces or of their direct political 
masters, render it advisable to introduce unified inspection systems across the 
board for the personnel involved that will bring them in line with the large 
enforcement agencies nationwide or in each autonomous community. Accordingly, 
in operational terms, the theoretical model to be applied would be the Inspección de 
Personal y Servicios de Seguridad (Inspection of Security Staff and Services) attached 
to the SES. This system could be introduced through the creation of an Inspección 
General de Policías Locales (General Inspectorate for Local Police Forces) either for 
Spain as a whole or for each one of the autonomous communities, according to 
their powers in the coordination of local police forces statutorily vested in them.

473. Whenever there is a conveyance of responsibility for a person deprived of 
their liberty between different law enforcement agencies or different establishments 
run by the same agency, the common rules of procedure should include a check 
to ensure the person transferred does not have any signs of having been subjected 
to physical or mental ill-treatment. If in any doubt and even though the person in 
question may not specifically say so, a medical examination is to be conducted 
immediately to detect any anomaly. 
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474. Measure 102 of the Government of Spain’s Human Rights Plan provided 
for the design of a software application that would allow “gathering updated 
information  on cases that might involve an abuse of authority or the violation of 
the rights of persons in police custody”.The building of this application was 
commissioned to the Ministry of the Interior’s Interior Security Research 
Department (GESI, according to its Spanish acronym), in line with the answers 
the Government of Spain made to the Concluding observations of the CAT 
following the latter’s examination of the fifth periodic report of Spain. In order to 
suitably exploit the potential of an instrument of this nature, it should consider all 
the incidents reported, regardless of the enforcement agency or establishment 
involved, as well as any possible legal convictions and criminal sentences or 
disciplinary measures imposed; and these matters are to be the focus of special 
attention on the part of this Institution once this database has been submitted to 
it.

475. In line with the declarations made by the SPT, it would be highly appropriate 
for all those establishments accommodating persons deprived of their liberty in Spain 
to publically display information — for example, in poster form — using language 
that is clear and concise on the prohibition of the use of torture and ill-treatment, as 
well as on how any such circumstances should be reported and to whom.

476. Persons involved in any situation of deprivation of liberty should be 
provided with written information on their statutory rights in such circumstances, 
including the right to habeas corpus, whenever legally applicable. This information 
is to be provided in a clear and concise manner that can be understood by someone 
who is not familiar with legal jargon. For example, and referring to the Spanish 
language, the use of the term “letrado” should be avoided when referring to a 
lawyer or solicitor, and a suitable explanation should be provided on the scope of 
the right of habeas corpus. 

477. CCTV and CCTV recording are basic tools for preventing improper 
conduct by the staff working at custodial establishments. The inspection visits 
described in this report have revealed a wide range of practices in this matter. The 
general criterion should be to deploy these technical means in all those 
establishments accommodating persons deprived of their liberty, with the 
exception of rooms set aside for visits from legal counsel or religious ministers 
and intimate or family encounters, bathrooms and, in cases of medium and long-
term detention, cells or rooms. 

A study should be made of the conditions that trigger the recordings, the time 
they are kept, the security protocols for their safeguarding, the means for 
informing detainees these recordings are being made and the authority to whom 
they may exercise their rights as laid down by data protection legislation. 
Furthermore, all procedural protocols should include the taking and saving of 
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images that cover any incident involving a detainee, without the need for a formal 
request to be made accordingly. On a general basis, consideration should be given, 
as a preventive measure, to the holding by the custodian authority of regular 
audits of the CCTV recordings, without this being linked to the investigation of 
specific incidents or complaints.

478. In all cases of deprivation of liberty, but especially in those of a short-term 
nature in which healthcare is not provided on a systematic basis, the practice 
should be introduced of offering detainees or inmates the option of making a 
statement of voluntary compliance regarding whether or not they have any illness, 
allergy or intolerance to foods or medication, or if they are following any course 
of treatment. 

479. All places of deprivation of liberty that do not have a permanent medical 
service are to be provided with first-aid equipment. Along these lines, numerous 
staff responsible for the custody of detainees stated during the interviews that 
there was a need to have emergency medical equipment — for cases such as 
epileptic attacks, cardiac arrests, etc. —, and to have the necessary training to 
provide emergency care until the medical services arrived. 

480. Incommunicado detention is a regime that especially restricts the rights of a 
detainee. Given the criminal profiles for which it is reserved, which presupposes the 
operations of gangs or organised groups that have a certain ability to evade the 
action of the law, its application has traditionally been justified as a means for 
achieving three ends: ensuring the access to evidence is not compromised by 
knowledge of the arrest; stopping news of the arrest being used by the members of 
a gang or group to help possible accomplices or other members of the organisation 
evade the action of the law; and, finally, stopping the criminal organisation —which 
may have a significant scope for manoeuvre through relatives, friends, lawyers, 
etc. — from bringing pressure to bear on the detainee in order to hinder the 
investigation or even dissuade them from cooperating with the police.

Given the widespread practice observed by senior law enforcement officers of 
using the media to rapidly disclose the arrest of suspected members of armed 
bands or terrorists, the first two reasons expounded have lost much of their 
justification as reasons for maintaining this type of detention. Nevertheless, the 
third reason continues to be valid in cases such as those analysed here, in which 
the aim is to pursue cases of criminality by conviction in which the detainee, if 
they do in fact pertain to an organisation, becomes both an icon and a potential 
threat to it. Given that a regime of this nature should always be applied with 
restrictive criteria, surrounding it with special compensatory safeguards, an 
overall analysis of the same needs to be conducted in order to decide upon its 
practical efficacy and the most suitable decisions in terms of legislative policy.
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481. Regardless of the outcome of the analysis called for in the preceding 
paragraph on incommunicado detention, a welcome development would be to at 
least amend the legislation governing this form of deprivation of liberty in order 
to forbid its application to juveniles and allow detainees to hold private interviews 
with their court-appointed legal counsel. Furthermore, the provision contained 
in paragraph c) of measure 97 of the Government of Spain’s Human Rights 
Plan has yet to be fulfilled, whereby the NPM may appoint a second doctor, 
attached to the public health system, to conduct an independent examination of 
the detainees during the time they are held incommunicado.

Likewise, and in order to improve the practical application of this form of 
detention, there should be greater involvement of the courts, especially as regards 
any extension of the condition of incommunicado. A further requirement should 
be the introduction of CCTV recording, which includes the recording of sound 
on an uninterrupted basis during the incommunicado period. This recording is 
to cover all those places in which the detainees are held or pass through, including 
transfer vehicles, with the sole exception being sanitary facilities. At the same 
time, there is a need to generalise certain practices that are already being applied 
at the behest of the courts or by the Basque police (Ertzaintza), such as reinforcing 
the daily supervision of the person incommunicado by forensic doctors; 
standardise the most comprehensive forensic-medical examinations and regulate 
the notification made to the detainees immediate family of the arrest made and of 
the detainee’s present location. 

482. Publication was made on 25 March 2011 of the CPT’s report corresponding 
to the eleventh visit to Spain, conducted between 19 September and 1 October 2007. 
The Ombudsman welcomes the publication of the aforesaid report and urges the 
Government to ensure that the publication process is swifter in the future.
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Legal regulation, §90
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See also Legal counsel
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or Degrading Treatment or Punishment, §1-§7
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§461 
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Definition, §225
Length of stay, §227
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D

Deprivation of liberty, §464
Definition, §7
Legal order, §470
Non-voluntary civil detention, §470 
Regulations, §36, §37 
Types, §464
See also, Inspection visits by the NPM in 2010 
Short-term, §34 to §248
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See also Local police forces 
Medium-term, §249-§308
See also Detention centres for foreign nationals 
See also Military detention centres 
Long-term, §309-§412
See also Centres for young offenders 
See also Prisons
See also, Special purpose places of deprivation of liberty, 

§413-§456
Detention, §36 §37, §38, §39
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See also Deprivation of liberty 
See also Incommunicado detention
Detention centres for foreign nationals, §250 to §284 
Definition, §250
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Geographical distribution, §252 
Management model, §253
Length of stay, §250 
Legal regulation, §250
See also, Inspection visits by the NPM in 2010
Disciplinary regime, §356, §381, §409, §410 
Requests and complaints, §358, §382
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Ertzaintza
Arrests in 2010, §120
Legal regulation, §119
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Organisation structure, §119
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§228§324, §333, §391, §417
See also, Inspection visits by the NPM in 2010
European Committee for the Prevention of Torture (CPT), 

§49

F

Fire-fighting systems, §56, §103, §127, §159, §186, §212, 
§237, §262, §294, §335, §373, §397, §421, §434, §446

Firearms
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Food
Medical pathologies, §59, §106, §130, §162, §267, §296, 

§373, §393
Religious faith, §59, §106, §130, §267, §296, §373, §393
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§267, §296, §373, §393, §437, §448
Foreign nationals, §39, §41
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Expulsions and repatriations in 2010, §441 
Ombudsman, §442, §443
Programmes in prison, §361 

See also, Inspection visits by the NPM in 2010
See also, Juveniles
See also Procedure for repatriating foreign nationals 
See also, Waiting areas for persons denied entry and 

asylum seekers 
Forensic examination, §147, §481
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Guards
Identification, §66, §113, §137, §169, §196, §221, §245, 
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Firearms, §65, §112, §168, §195, §220, §244, §281 

H

Habeas corpus, §70, §115, §141, §172, §199, §223, 
Healthcare §58, §81, §105, §129, §161, §188, §214, §238, 

§263, §295, §375, §399, §436, §447, §478, §479
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See also Protocol for pregnant women (in this item)
Infectious and contagious diseases, §58, §105, §129, §161, 

§188, §214, §238, §263, §295, §375, §399
Infirmaries, §340 
Medical reports, §357 
Medical staff, §339, §399
Medical check-ups or examinations, §58, §81, §105, §129, 
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Psychiatric care, §266, §341, §375, §399  

Remote healthcare, §339, §399
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See also, Special-purpose places of deprivation of liberty. 

Secure Hospital Units

I

Ill-treatment, inhuman or degrading treatment of detainees
Definition, §3
Transferring detainees, §463 
Victim of ill-treatment, database, §474
See also, Torture
Incommunicado detention, §38, §143 to 148, §480, §481 



THE OMBUDSMAN OF SPAIN   199

Subject Index

See also, Juveniles
See also, Judiciary
Information boards, See Information forms
Information forms, §89, §275, §276, §475, §476
Inspections by the NPM
See, Inspection visits by the NPM in 2010
Inspection visits by the NPM in 2010
Centres for young offenders, §387
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Military detention centres, §285 to §308 
Capacity, §288
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See also, Inspection visits by the NPM in 2010
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